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Decoding the Code: Why the
Revisions to Section 546(c) Do
Not Create a Federal Right of
Reclamation for Sellers

STACEY L. MEISEL AND LAUREN HANNON

The revisions made to the Bankruptcy Code through the Bankruptcy
Abuse Prevention and Consumer Protection Act (BAPCPA), effective
October 17, 2005, brought with them an occasion for scholarly debate
regarding the effect of those revisions on the various Code sections.
With language that left room for differing interpretations and little leg-
islative history for guidance, some revisions caused practitioners and
scholars to question what was previously well-settled law.! This article
addresses the uncertainty left in the wake of Congress’s revision to sec-
tion 546(c), a section previously understood to require a seller asserting
a reclamation right?® in a bankruptcy case to prove that right under state
law. While the language of this section has changed, amended section
546(c) does not provide a new federal reclamation right, although it
does expand certain relevant time periods.’ A seller asserting a right to
reclaim in a bankruptcy case must still prove that right under state law.

The arguments against the creation of a new federal right of reclama-
tion include: (1) the provision’s location in a section dedicated to limita-
tions on a trustee’s avoiding powers; (2) the rules of statutory construc-
tion; (3) a fair reading of the new Code section; (4) the absence of any
commentary from Congress surrounding what would be a substantial
change; and (5) previously well-settled caselaw that follows state law
in determining property rights in assets of a bankruptcy estate. Recent
caselaw and commentary substantiate these arguments.* Most notable
to date for its in-depth analysis is the opinion of the Honorable Burton
Lifland in In re Dana Corporation.®
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COMPARING PRE-AND POST-BAPCPA VERSIONS OF
SECTION 546(c)

Section 546 of the Bankruptcy Code contains limitations on a trustee’s
avoiding powers. Avoiding powers give the trustee the ability to undo
certain transactions that may have the effect of benefiting one creditor
over another and disturbing the bankruptcy goal of equality of distribu-
tion among creditors.® Under section 546(c), if a seller can prove a right
to reclamation, then the trustee cannot use its avoiding powers to defeat
that right. The recent revisions to section 546(c) caused some to ques-
tion whether the Bankruptcy Code provided a seller an absolute feder-
ally created right to reclaim or whether that right still derived from, and
had to be proven under, state law.’

Prior to the enactment of BAPCPA, section 546(c) read as follows:

(c) Except as provided in subsection (d) of this section, the rights
and powers of a trustee under sections 544(a), 545, 547, and 549
of this title are subject to any statutory or common-law right of
a seller of goods that has sold goods to the debtor, in the ordi-
nary course of such seller’s business to reclaim such goods if the
debtor has received such goods while insolvent, but—

(1) such a seller may not reclaim any such goods unless such
seller demands in writing reclamation of such goods—

(A) before 10 days after receipt of such goods by the debt-
or; or

(B) if such 10-day period expires after the commencement
of the case, before 20 days after receipt of such goods
by the debtor; and

(2) the court may deny reclamation to a seller with such a right of
reclamation that has made such a demand only if the court—

(A) grants the claim of such a seller priority as a claim of a
kind specified in section 503(b) of this title; or

(B) secures such claim by a lien.?
Amended section 546(c) reads:

(c)(1) Except as provided in subsection (d) of this section
and in section 507(c), and subject to the prior rights
of a holder of a security interest in such goods or the
proceeds thereof, the rights and powers of the trustee
under sections 544(a), 545, 547, and 549 are subject to
the right of a seller of goods that has sold goods to the
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debtor, in the ordinary course of such seller’s business,
to reclaim such goods if the debtor has received such
goods while insolvent, within 45 days before the date of
the commencement of a case under this title, but such
a seller may not reclaim such goods unless such seller
demands in writing reclamation of such goods—

(A) not later than 45 days after the date of receipt of such
goods by the debtor; or

(B) not later than 20 days after the date of commencement
of the case, if the 45-day period expires after the com-
mencement of the case.

(2) If a seller of goods fails to provide notice in the manner de-
scribed in paragraph (1), the seller still may assert the rights
contained in section 503(b)(9).°

Pre-amendment, section 546(c) was understood as “the sole remedy
for a creditor who seeks reclamation from a bankrupt debtor.”'® Prior
to the effective date of BAPCPA, former section 546(c) provided that a
trustee’s avoiding powers were subject to “any statutory or common-law
right of a seller of goods... to reclaim.” Congress’s express purpose in
enacting section 546(c) was ‘“to recognize, in part, the validity of sec-
tion 2-702 of the Uniform Commercial Code.”"" Congress first enacted
section 546(c) to preserve a seller’s state-law right to reclaim in order
to temper a trustee’s strong-arm powers upon the filing of a bankruptcy
petition.

At common law, a seller had a right to reclaim only by proving that
the buyer misrepresented its solvency in order to fraudulently induce
the seller to deliver goods.'? The Uniform Commercial Code (U.C.C.)
provides a statutory right to reclamation in section 2-702, in some in-
stances eliminating the requirement that the seller prove fraudulent
inducement.”® In interpreting the Bankruptcy Code pre-amendment,
courts recognized that “§ 546(c) does not create an independent right to
reclamation... it merely recognizes that such a right exists to a limited
degree in a bankruptcy case, provided that such a right exists either un-
der common law or under state statute.”'*

The new version of section 546(c) deletes the reference to “statutory
or common-law” reclamation rights and instead states that the trustee’s
avoidance powers are subject to “the right of a seller of goods... to
reclaim.” Additionally, the amended section references a 45-day time
period in which a seller may reclaim, which appears to replace the 10-
day period of the former section. These changes are the primary bases
for the erroneous argument that Congress created a right to reclaim in-
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dependent of state-law rights. Despite these changes, courts thus far
have not interpreted the revisions to section 546(c) as giving a seller an
absolute right to reclaim but rather that a seller must establish a right to
reclaim pursuant to state law, and, provided such right is established, the
trustee’s strong-arm powers will be curtailed by that right.'s

The suggestion that BAPCPA creates an absolute federal right to rec-
lamation must fail. Any confusion caused by the change in language
in certain sections of BAPCPA does not eviscerate the need to apply
common sense:

[[Incongruous results appear throughout BAPCPA, creating the
potential for many anomalies that were either never considered or
completely ignored by the architects of this law. Left to deal with
such issues, but with no guidance provided by the seemingly myo-
pic drafters, courts are and will be required to fashion common
sense approaches to achieve order out of the confusion unwittingly
created by Congress.'®

Congress originally enacted section 546(c) to preserve a seller’s state
law right to reclaim under U.C.C. § 2-702 and should not now be read
to ignore the U.C.C. in favor of a federal right to reclaim. Ultimately,
section 546(c) is a limitation on a trustee’s avoiding powers where a
seller has a right to reclaim under state law; it is not a section dedicated
to granting an independent federal right of reclamation to sellers.

RULES OF STATUTORY CONSTRUCTION

Rules of statutory construction guide the interpretation of provisions
of the Bankruptcy Code.!” The first rule of statutory construction is to
“begin with the text of [the] provision and, if its meaning is clear, end
there.”!® The District Court of Delaware recently discussed the rules of
statutory construction in analyzing section 546(a) of the Code:

Whether or not statutory language is plain or ambiguous “is de-
termined by reference to the language itself, the specific context
in which that language is used, and the broader context of the stat-
ute as a whole.” A provision can be considered ambiguous only
“when, despite a studied examination of the statutory context, the
natural reading of a provision remains elusive.” That is not to say
that a provision of the Bankruptcy Code should be read in isola-
tion. On the contrary, “in interpreting the Bankruptcy Code, the
Supreme Court has... prefer[red] instead to take a broader, con-
textual view.” Nevertheless, the focus must be on the language of
the statutory scheme. The court may only look to “policy... pre-
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[Bankruptcy] Code practice, and legislative history” for guidance
when “the meaning of a provision is not plain.”"

The meaning of amended section 546(c)(1) is not plain on its face.
The new reference to “the right of a seller of goods™ does not make clear
whether the statute is creating a new, independent federal right to re-
claim or acknowledging the well-settled, pre-amendment reference to a
state-defined statutory or common-law reclamation right. Furthermore,
it is not clear if the addition of the language “subject to the prior rights
of a holder of a security interest in such goods or proceeds thereof™ is
a substitute for the deleted language, “any statutory or common law”
right. At the very least, the addition of this language affirms well-settled
case law that prior security interests in reclaimed goods trumps the right
that reclaiming sellers might have to those goods.*

A second rule of statutory construction used in analyzing an amend-
ment to a Code section is that “no changes in law or policy are to be
presumed from changes in language in a [statutory] revision unless an
intent to make such changes is clearly expressed.”?! “This rule—one
which bars a court from construing a statute to have abrogated the
common law, or to have established a new rule of law, without clear
evidence in favor of such a construction—is firmly and sensibly en-
trenched in federal jurisprudence.”?? This proposition was thoroughly
discussed by one bankruptcy court to guide its determination that for-
mer section 546(c)(2),” enacted under the Bankruptcy Act, could not
provide a reclaiming seller with greater rights than U.C.C. § 2-702(2)
without clear guidance from Congress.?* That court gave great weight to
the silence on the part of Congress: “[t]he conclusion emerging plainly
is that the legislative history falls far short of what would be needed
for the definitive answer that Section 546(c)(2) intended to give more
to a reclaiming seller than he ever had either at common law or under
U.C.C. Section 2-702(2).”* Congress’s silence also speaks volumes as
to how to interpret the changes to amended section 546(c)(1) with the
enactment of BAPCPA.

In enacting BAPCPA, there is no evidence that Congress expressed
an intention to create a new rule that would give reclaiming sellers an
absolute federal right to reclaim that would not exist outside the bank-
ruptcy context. Congress did not evidence an intention to overrule the
Supreme Court’s analysis in Butner, that “Congress has generally left
the determination of property rights in assets of a bankrupt’s estate to
state law.”?® This principle was recently highlighted by the U.S. Su-
preme Court in Travelers Casualty and Surety Company of America v.
Pacific Gas and Electric Company.*” In considering section 502(b)(1)
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of the revised Code, the Supreme Court discussed the role of state law
in bankruptcy:

Creditors’ entitlements in bankruptcy arise in the first instance from
the underlying substantive law creating the debtor’s obligation,
subject to any qualifying or contrary provisions of the Bankruptcy
Code.... That principle requires bankruptcy courts to consult state
law in determining the validity of most claims.... Indeed, we have
long recognized that the “basic federal rule” in bankruptcy is that
state law governs the substance of claims, Congress having gen-
erally left the determination of property rights in the assets of a
bankrupt’s estate to state law.... As we stated in Butner, “[p]roperty
interests are created and defined by state law,” and “[u]nless some
federal interest requires a different result, there is no reason why
such interests should be analyzed differently simply because an
interested party is involved in a bankruptcy proceeding.””

Further, there is no evidence that Congress intended to abrogate the
longstanding resort to the U.C.C. to determine a seller’s reclamation
rights. To argue that the provisions of the U.C.C. no longer apply to
reclamation demands in a bankruptcy case would ignore the influence
of'the U.C.C. in our jurisprudence. The legislative history that accompa-
nied the enactment of the 1978 reforms to the Bankruptcy Code states
that: “one purpose of the 1978 reforms was to make bankruptcy law
generally more congruent with modern commercial practices, in partic-
ular the Uniform Commercial Code.”” Over 30 years ago, in analyzing
U.C.C. § 2-702 against the backdrop of the Bankruptcy Act, the Sixth
Circuit stated:

While we should not flinch from upholding the primacy of the
Bankruptcy Act if it is otherwise demanded, a construction of the
Act which would invalidate the application of the U.C.C. must at
least give pause. The [U.C.C.] is far more than a spurious state
law created by special interests for their own special protection. As
pointed out by Judge Friendly in United States v. Wegematic Corp.,
360 E2d 674, 676 (2d Cir. 1966), the Code was, even in 1966,
“well on its way to becoming a truly national law of commerce.”"

Similarly, if the legislative history that accompanies BAPCPA expressed
a clear intention to invalidate the application of U.C.C. § 2-702 and in-
stead provide for a federal right to reclaim, the courts would be bound to
apply that interpretation of amended section 546(c).>! However, where
the plain meaning of the revised Code section is not clear and the leg-
islative history is silent, it “would indeed be myopic if we failed to rec-
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ognize the revolution in commercial law that the Uniform Commercial
Code has occasioned in the states.”*

The clear legislative history that accompanied the original enactment
of section 546(c) should not be overlooked in the absence of contradic-
tory legislative history to the amendments in BAPCPA. In originally
enacting section 546(c), Congress explicitly stated: “[t]he purpose of
the provision is to recognize, in part, the validity of section 2-702 of the
Uniform Commercial Code.”** In enacting BAPCPA, Congress did not
state a clear intention to overrule the application of U.C.C. § 2-702.

NO FEDERAL RECLAMATION RIGHT

Based on the rules of statutory construction and on a fair reading of
the revised Code, amended section 546(c) remains primarily an excep-
tion to the trustee’s strong-arm powers, assuming that the seller has a
right of reclamation under state law.>* This section does not create an
independent right of reclamation.* Pre-amendment cases, to the extent
that they interpret the general intent of section 546(c), remain applicable.
Judge Lifland recently bolstered this position with his opinion in Dana.

In Dana, the debtor, along with its subsidiary corporations, filed
bankruptcy, resulting in numerous demand letters to the debtor corpo-
rations from unpaid sellers for the return of previously shipped goods
and the assertion of reclamation claims against the debtor estates.*® The
debtor corporations argued the reclamation claims should be valued at
zero since superior prior liens on the goods rendered the reclamation
claims valueless.’” The reclaiming sellers countered that BAPCPA cre-
ated a new federal right to reclamation, independent of the prior rights
of the lenders.*®

While recognizing that the amendments to section 546(c) sparked
debate over Congress’s intent of how to treat reclaiming sellers in a
bankruptcy case, Judge Lifland explicitly disagreed with the conten-
tion that Congress created a federal right of reclamation stating that:
“[t]he Reclamation Claimants contend that the deletion of the reference
to state law in the amended section 546(c) no longer incorporates the
state law right of reclamation, and instead creates a brand new federal
bankruptcy law right. I disagree.””

Where amended section 546(c) deletes the reference to the trustee’s
avoidance powers being subject to “statutory or common law” recla-
mation rights, it instead states that the trustee’s avoidance powers are
subject to “the right of a seller of goods... to reclaim.” This change does
not give a seller an absolute federal right to reclaim, nor does it expand
a seller’s state law rights.*® The change uses “the right” to reference the
well-settled, pre-amendment, state-defined statutory right to reclaim.*
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As a pragmatic consideration, Judge Lifland pointed out one of the
absurdities that would arise if amended section 546(c) did create an
independent federal reclamation right. The new Code section inserts
the language “subject to the prior rights of a holder of a security interest
in such goods or the proceeds thereof,” thereby codifying the rights of
prior lien holders. However, it makes no mention of other “purchasers”
or “buyers” of goods. Consequently, if amended section 546(c) created
a federal right of reclamation independent of state law, “then in a bank-
ruptcy a reclaiming seller would conceivably have broad rights superior
to those of buyers in the ordinary course of business, lien creditors or
good faith purchasers other than a holder of a prior security interest.”*
According to Judge Lifland, and public policy considerations in gen-
eral, “Congress could not have intended to permit reclamation of goods
that have been sold to consumers or other good faith purchasers.”* Ad-
ditionally, the “prior rights” of the holder of a security are not defined
by the Bankruptcy Code, therefore, “the only available referent for such
‘prior rights’ is nonbankruptcy law.”*

Accordingly, under the well-settled principles of state-law reclama-
tion rights, if a reclaiming seller meets the statutory requirements of
notice provided in Bankruptcy Code section 546(c¢), it must then be de-
termined if there are prior security interests that would prevent return-
ing the goods to the seller. As provided by statute: “[t]he seller’s right
to reclaim... is subject to the rights of a buyer in the ordinary course
or other good faith purchaser.”* The term “purchaser” means a person
who takes by “purchase,” which is given a broad definition and includes
taking by “mortgage, pledge, lien, security interest, issue or reissue, gift
or any other voluntary transaction creating an interest in property.”* A
creditor with a prior perfected security interest in inventory that con-
tains an after-acquired property clause, for example a “floating lien,”
is also a good faith purchaser.*’ Like its predecessor, amended section
546(c) does not bestow any further rights upon a reclaiming seller other
than what exists under state law.*

In view of that, secured creditors with a security interest in the goods
sought to be reclaimed would come ahead of the interest of the reclaim-
ing seller, and the reclaiming seller’s interest would come ahead of gen-
eral unsecured creditors. Therefore, if an interest of a secured creditor is
released or satisfied by less than all of the goods sought by reclamation,
“the reclaiming seller retains a priority interest in any remaining goods,
and in surplus proceeds from the secured creditors’ foreclosure sale.”*
However, where the goods to be reclaimed are exhausted by the rights of
the secured creditors, the reclaiming seller does not get a priority inter-
est in any other asset of the debtor at the expense of general unsecured
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creditors of the debtor.*® This rule has not changed with the revisions to
section 546(c). There is no independent federal right to reclamation that
would trump this well-settled caselaw, nor should one be created simply
because of a poorly written statute.

Interpreting amended section 546(c) as creating a federal reclama-
tion right unhinged from the state law rights of the creditor would re-
quire the case-by-case development of federal common law to sort out
the relative rights of prepetition creditors. While a compelling case can
be made that it is appropriate to create federal common law to resolve
some issues,”! invoking federal common law to enhance the prebank-
ruptcy rights of one set of creditors to reclaim specific assets of the
debtor offends a fundamental principle of bankruptcy law, which is to
give effect to the prebankruptcy rights, remedies, and expectations of
creditors regarding property rights.>

Such an interpretation would also be particularly harmful to predict-
ability in business transactions prebankruptcy. Unsecured creditors de-
ciding whether to supply the debtor on credit would have no way of
assessing their rights relative to other unsecured creditors since their
rights could be drastically different if the debtor filed for bankruptcy.
Some creditors could, in effect, be acquiring what amounts to secret
liens, without the knowledge of other creditors. Why? Because a 45-day
period permitting reclamation to suppliers is too long for any supplier
to make a meaningful evaluation of the risks involved. It is much more
feasible to assume that a supplier could assess the risks that arise in a
10-day period as opposed to a 45-day period when determining whether
to supply credit to a financially troubled company—if a supplier evalu-
ated risk at all—especially since this coincides with the same risk that
exists under state law. In addition, the supposed federal right of recla-
mation could be so destructive to the debtor’s ability to reorganize that
bankruptcy courts, if required to enforce an automatic federal right to
reclaim, would resort to section 105 to exercise “equitable powers” or
perhaps countenance procedural delays to prevent reclamation, thereby
further undermining predictability.

MODIFIED TIMEFRAMES

The modification to the timeframes in section 546(c) also does not
support the argument that the revisions to this section create rights more
generous than state law.>* A comparison of state law to both versions of
section 546(c) does not result in any inconsistency. There are three rel-
evant time periods that should be considered when comparing rights un-
der U.C.C. § 2-702, former section 546(c), and amended section 546(c):
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(1) the general look-back period; (2) the look-back period when there is
a written misrepresentation of solvency; and (3) the notice period.

Section 2-702 of the U.C.C., the basis for state law reclamation rights,
allows an unpaid seller to reclaim if the demand is made within 10 days
after the insolvent buyer receives the goods. If, however, the buyer mis-
represented his solvency in writing to the seller, the unpaid seller is not
limited to 10 days to reclaim but rather can look-back three months,
or 90 days, to assert reclamation rights. Outside of bankruptcy, under
section 2-702, the notice period goes hand-in-hand with the look-back
period, and, therefore, the reclaiming seller has 10 days to give notice
by making the demand and up to 90 days in the event of a written mis-
representation of solvency.

Former section 546(c) mirrors the 10-day look-back period of the
U.C.C. for unpaid sellers to reclaim goods from the debtor. However,
former section 546(c) contains no provision for a look-back period if the
buyer misrepresented his solvency to the seller. The notice period in for-
mer section 546(c) is 10 days, similar to the U.C.C. but, in the event that
the 10-day period expired on a date that fell after the commencement of
the bankruptcy case, the notice period was then extended to 20 days.

Amended section 546(c) can only be interpreted in the following
manner to reach a logical conclusion: it must be read as retaining the
general look-back period of 10 days, in recognition of the well-settled
principle that the look-back period is a right provided by state law and
therefore mirrors the look-back period in section 2-702, despite the fact
that the number “10” no longer appears in the section. It would have
been superfluous for Congress to write “10 days” since Congress al-
ready referenced the applicability of state law with the use of the defi-
nite article “the” in the phrase “the right of a seller of goods...to re-
claim” that replaces the phrase “any statutory or common law” right.**
Congress—recognizing the deficiency in former section 546(c) regard-
ing the misrepresentation of solvency—adds a look-back period for in-
stances in which the buyer misrepresents its solvency to the seller by
adding in the 45-day language. With amended section 546(c), Congress
clarified that a seller in a bankruptcy proceeding reclaiming goods from
a debtor that misrepresented its solvency is afforded an extended look-
back period, similar to state law. The look-back period under amended
section 546(c) when a buyer misrepresents its solvency is now 45 days.
Whereas former section 546(c) did not include a provision for an ex-
tended look-back period in the event that a buyer misrepresented its
solvency, Congress corrected this exclusion by allowing for 45 days,
bringing amended section 546(c) in line with U.C.C. section 2-702. Al-
though the time period in this provision is not as generous as the 90-day
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period provided for in section 2-702 of the U.C.C., it is the same right
that exists under state law, not an additional or enhanced right.> Finally,
the notice period under BAPCPA remains the same as pre-BAPCPA.
The general notice period of 10 days applies in accordance with “the
right of a seller of goods... to reclaim,” as that right is defined under
state law but, in the event that the 10-day period expires on a date that
falls after the bankruptcy case is filed, the notice period is then extended
to 20 days.

To read the revisions to amended section 546(c) as granting sellers
rights superior to those of reclaiming sellers under state law by inter-
preting the time periods to be more generous would mean that Congress
acted contrary to the well-settled principle that creditors cannot be af-
forded greater rights in bankruptcy than would be available to them
under state law. As stated earlier, this principle was highlighted by the
recent U.S. Supreme Court opinion in Travelers.*

It simply defies logic to permit a reclaiming seller greater rights after
a bankruptcy petition is filed then if a seller attempted to reclaim under
state law. For instance, if amended section 546(c) was interpreted to
increase the look-back period from 10 to 45 days (without regard to a
misrepresentation of solvency), then a seller who finds that the time to
reclaim under state law has already expired could then file an involun-
tary petition against the buyer and regain the ability to reclaim in the
bankruptcy case. Surely Congress did not intend such a result.

ADMINISTRATIVE EXPENSE PRIORITY

Although reclaiming sellers may not prevail on the argument that the
revised Code creates a federal right of reclamation, one consolation is
the allowance of the new administrative expense claim for sellers that
delivered goods 20 days before the bankruptcy filing. BAPCPA added
subsection (9) to section 503(b), which reads:

(b) After notice and a hearing, there shall be allowed, administrative
expenses... including—

(9) the value of any goods received by the debtor within 20
days before the date of the commencement of a case under
this title in which the goods have been sold to the debtor in
the ordinary course of such debtor’s business.*’

Pursuant to section 546(c)(2), even if an unpaid seller fails to provide
the requisite notice, the seller can still receive an administrative expense
claim under the new section 503(b)(9) for goods delivered 20 days prior

© 2008 by Thomson/West.



228 NORTON JOURNAL OF BANKRUPTCY LAW AND PRACTICE [VOL. 17]

to commencement of the bankruptcy case. As stated by Judge Lifland,
“reclamation claims under amended section 546(c) have decreased im-
portance because goods delivered to a debtor in the 20 days prior to
bankruptcy will have automatic priority. Thus, reclamation rights are
now mainly beneficial for sellers reclaiming goods delivered in the 21
to 45 days prior to the bankruptcy filing,” so long as there is a misrepre-
sentation of insolvency.*®

However, the administrative expense status may be less beneficial
to reclaiming sellers who are subject to section 547 preference actions
where they have received payment from the debtor in the 90 days pre-
ceding the bankruptcy filing. The preference payments may be avoided
by the debtor, and, pursuant to section 550 of the Code, the debtor may
recover the transferred funds for the benefit of the estate.” If a prefer-
ence action exists against a reclaiming seller pursuant to section 547(b),
then the administrative claim that the reclaiming seller holds pursuant to
section 503(b)(9) may be set off, under section 502(d), by the preference
claim, albeit that said amounts may be reduced by preference defenses
such as contemporaneous exchange for new value, in the ordinary course
of business, etc. Pursuant to section 502(d), where money or property is
owed to the estate, “the court shall disallow any claim of any entity from
which property is recoverable under section... 550.” In such instances,
setoff will be appropriate: “§ 502(d) was intended to be used as an affir-
mative defense by the debtor in possession who asserts an objection to a
creditor’s claim.”®' Therefore, adjustments to the administrative claim by
way of setoff must first be made before the reclaiming seller is eligible to
receive payment for the section 503(b)(9) claim.

In addition, the administrative expense status can be tempered if the
case converts to one under Chapter 7. Pursuant to section 726, when
a case converts to a Chapter 7, distribution of property of the estate
begins with payment of section 507 priority claims, which includes ad-
ministrative expenses, such as section 503(b)(9) claims. However, sec-
tion 726(b)®? provides that section 503(b) claims incurred in the Chapter
7 will be given priority over 503(b) claims previously incurred in the
Chapter 11. Therefore, conversion could potentially diminish recovery
prospects for reclaiming sellers. The problem would arise if the Chap-
ter 7 case was administratively insolvent or if there was not enough
money to fully satisfy Chapter 11 administrative claims after payment
of Chapter 7 administrative claims. In many cases, the creation of the
section 503(b)(9) administrative expense claim will place such a strain
on Chapter 11 debtors that conversion to a Chapter 7 may be the only
realistic option. In fact, the onerous section 503(b)(9) claims could pre-
vent a debtor from confirming a plan of reorganization because a pre-
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requisite to confirmation is the ability to pay all administrative expense
claims in full, in cash, on the effective date of the plan.®

CONCLUSION

Despite the changes made to amended section 546(c) under BAP-
CPA, the rules of statutory construction and a fair reading of the Code
along with well-settled principles of bankruptcy law and recent case law
all support the conclusion that no independent federal right to reclama-
tion exists. A contrary result would lead to the incongruous effect of
affording sellers greater rights in bankruptcy than are available under
state law and of creating an incentive for unpaid sellers to force in-
solvent buyers into bankruptcy with the filing of involuntary petitions.
BAPCPA does not miraculously create a right to reclaim goods that
could not be reclaimed under state law.

Instead, BAPCPA enhances the claims of reclamation sellers by af-
fording them administrative expense status for goods delivered in the 20
days before bankruptcy, subject to setoff for preference claims that the
debtor may have against the reclaiming seller.
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